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FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Administrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on Septenber 13, 2001, and
Novenber 15, 2001, by video teleconference, with sites in
Tal | ahassee and Tanpa, Florida.
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STATEMENT OF THE | SSUE

At issue in the proceeding is whether Ashley WIKkinson, a
m nor, suffered an injury for which conpensation should be
awar ded under the Florida Birth-Related Neurological Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On Novenber 2, 2000, George W/ kinson and

Ki mberly WI ki nson, as parents and natural guardians of



Ashl ey WI ki nson (Ashley), a mnor, filed a petition (claim with
the Division of Adm nistrative Hearings (DOAH) for conpensati on
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogi cal Injury
Conpensati on Association (NICA) with a copy of the claimon
Novenber 6, 2000, and on Novenber 30, 2000, NI CA gave notice that
it had "determ ned that such claimis not a 'birth-rel ated
neurol ogical injury’ within the neaning of Section 766.302(2),
Florida Statutes,” and requested that "an order [be entered]
setting a hearing in this case [on such issue]." Follow ng
intervention by Thomas J. Arnmbruster, MD., and Spring Hill
Regi onal Hospital, Inc., such a hearing was held on Septenber 13,
2001, and Novenber 15, 2001

At hearing, Petitioners George WIkinson and
Ki mberly W1 kinson testified on their own behal f, and offered
addi tional testinony from Maryann Vause and Mary Pavan, M D. (by
vi deo deposition). Petitioners' Exhibit 1 (the nedical records
filed with DOAH on Novenber 2, 2000), Exhibit 2 (the deposition
of Radhaki shna Rao, M D.), Exhibit 3A (the deposition of
Mary Pavan, MD.), Exhibit 3B (the video deposition of
Mary Pavan, M D.), Exhibit 4 (Physical Therapy Evaluation at Al
Children's Hospital, May 8, 2001), Exhibit 5 (Qccupati onal

Therapy Eval uation by Patricia Koltusz, dated July 13, 2001),



Exhibit 6 (Speech Language Eval uation by Joan E. M esner, dated
May 10, 2001), and Exhibit 7 (an affidavit of Radhakrishna, M D.
dated June 25, 2001) were received into evidence. Respondent
call ed no witnesses; however, Respondent's Exhibit 1 (the
deposition of Charles Kalstone, MD.), Exhibit 2 (Neurol ogical
Eval uati on Report by M chael Duchowny, M D., dated May 24, 2001),
and Exhi bit 3 (correspondence prepared by M chael Duchowny, MD.,
dated July 18, 2001, with the exception of the |ast sentence of

t he second paragraph of the letter) were received into evidence.
| ntervenor Thomas J. Arnbruster, MD., testified on his own
behal f, and al so offered the testinony of Robert Yelverton, M D

| ntervenor Arnbruster's Exhibit 1 (a report of Robert Yelverton,
M D., dated July 5, 2001, and the curriculumvitae of

Robert Yelverton, MD.) and Exhibit 2 (Spring H Il Regional
Hospital nedical records for Kinberly WIKkinson's adm ssion of
July 10, 1996) were received into evidence.! Intervenor Spring
H Il Regional Hospital, Inc., called no witnesses and offered no
exhi bits.

The transcript of the Septenmber 13, 2001, hearing was filed
Septenber 28, 2001, and the transcript of the Novenber 15, 2001,
hearing was filed Decenber 12, 2001. Consequently, the parties
were initially accorded 10 days from Decenber 12, 2001, to file
proposed final orders; however, at the request of Intervenor

Arnbruster, the time was subsequently extended so that his



proposal final order, filed January 7, 2001, could be consi dered.
The parties' proposals have been duly consi dered.

FI NDI NGS OF FACT

Fundanent al fi ndi ngs

1. Petitioners, George WI kinson and Ki nberly W1 ki nson,
are the parents and natural guardi ans of Ashley C. WIKkinson, a
m nor. Ashley was born a live infant on July 13, 1996, at Spring
Hi |l Regional Hospital, a hospital located in Spring Hill
Florida, and her birth weight exceeded 2,500 grans.

2. The physician providing obstetrical services at Ashley's
birth was Thomas J. Arnbruster, MD., who, at all tinmes nmateria
hereto, was a "participating physician" in the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

Ms. WIkinson's antepartum course and Ashley's birth

3. Ms. WIkinson's antepartum course was wi thout
significant conmplication until July 10, 1996, when, at 6:40 p.m,
with the fetus at 38 and 4/7 weeks gestation (estimted date of
delivery July 20, 1996), she presented at Spring Hi Il Regi onal
Hospi tal conpl aining of "bleeding [and] | ow pressure,” and was
admtted to rule out |abor.

4. At the tinme, external fetal nonitoring revealed a
reassuring fetal heart rate in the 130-beat per mnute range, and

no contractions. Vaginal exam nation reveal ed the cervix at



1 centinmeter, effacenment at 20 percent, and the fetus at station
-3, with the nmenbranes intact.

5. Dr. Arnbruster was paged, and at 7:15 p.m, visited
briefly wwth Ms. WIlkinson. At that tinme, Dr. Arnbruster
instructed staff to watch for contractions for another 30 m nutes
and if none were observed, Ms. WIkinson could be discharged.
Thereafter, at 8:45 p.m, there being no evidence of contractions
or other change in status, Ms. WIkinson was di scharged, with
not her and fetus noted to be stable.

6. Insofar as the record reveals, Ms. WIKkinson's
ant epartum course continued w thout apparent conplication until
approximately 12:01 a.m, July 13, 1996, when, while at hone in
bed, her nmenbranes ruptured and, either contenporaneously or
shortly thereafter, she evidenced seizure activity (possibly
ecl anpi c) and severe vaginal bleeding.? Ms. WIkinson's husband
i mredi ately called 911.

7. Pasco County Fire Rescue responded to the energency
call. On arrival, fire rescue personnel w tnessed Ms. WIkinson
t hrashi ng about in bed, and observed a | arge anount of bl ood on
the bed and in her vaginal area. The Pasco County Fire Rescue
personnel further noted that:

[Patient] conbative, sw nging arns
[and] attenpting to bite . . . ABDfirm
soft. Restraints bilat[eral] wists to

protect [patient]. G by NRB held near face.
[ Pati ent] renai ned conbative, unable to



attenpt IV. S[pring] Hill] Reg[ional] ER
called to advise of possible enmergent C
Section during response .

8. Ms. WIkinson was transported by Pasco County Fire
Rescue to the Spring H Il Regional Hospital energency room (ER)
where she arrived shortly after 1:00 a.m, July 13, 1996.° Upon
arrival, Ms. WIkinson was descri bed as conbative (scratching,
ki cking and scream ng), with no eye contact. At the time, heavy
bright red vagi nal bl eeding was noted, and Ms. WIKkinson's
cervix was described as 1 to 2 centineters dilated. Fetal
monitoring (fromapproxinmately 1: 10 a.m to 1:20 a.m) revealed a
fetal heart rate of 120 to 130 beats per mnute, wth no
accel erations, and no evidence of uterine contractions; however,
because nonitoring was sporatic and brief, the nonitor strips
provi de no conpel ling evidence as to the well -being of the fetus
or whether Ms. WIkinson was or was not in |abor.

9. At approximately 1:20 a.m, ER personnel advised
Dr. Anbruster by phone, at hone, of Ms. WIKkinson's status.

Dr. Arnbruster ordered that preparations be nade for a stat
cesarean section.

10. At 1:45 a.m, Ms. WIkinson was taken to the operating
room and at 2:11 a.m, Ashley was delivered by cesarean section.

Pertinent to this case, Dr. Arnbruster's operative report noted

t hat :



: t here appeared to be an approxi mately
30% abruptio placenta at the tine of delivery
and also that the amiotic fluid was port

Wi ne stained and that woul d be consi stent
with the abruptio placenta. Wether the
cause be a straight abruptio or the eclanpic
sei zure was unknown. O herw se the uterus,

t ubes and ovaries were noted to be nornmal.

11. On delivery, Ashley was handed off to Dr. Mari Doherty,
the pediatrician in attendance. Dr. Doherty's progress notes
i nclude the foll ow ng observations:
oo [On delivery, the baby] was bathed in
bl ood. [S]Juctioned blood from nouth [and]

nares. Baby delivered [and] placed under
radi ent warmer [and] because of no

respirations [and] |inp, the baby was given
PPV [with] 100 [percent] BVM for about 4-5
mnfutes] intermttently . . . Baby's

breat hi ng was | abored [and] grunting; nore

suctioning and chest PT inproved the baby.

Suctioni ng done in between breaths . . .

Baby transported fromthe OR to the Nursery

[with] & by nask .
Apgars scores were recorded as 4, 7, and 8, at one, five, and ten
m nut es respectively.

12. The Apgar scores assigned to Ashley are a nuneri cal
expression of the condition of a newborn infant, and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, nuscle tone, reflex/irritability, and color, with each
category being assigned a score ranging fromthe | owest score of
O through a maxi num score of 2. As noted, at one mnute,

Ashl ey's Apgar score totaled 4, with heart rate being graded at

2, nmuscle tone and reflex/irritability being graded at 1 each,



and respiratory effort and col or being graded at 0 each. At five
m nutes, Ashley's Apgar score totaled 7, with heart rate and
reflex/irritability being graded at 2 each, and respiratory
effort, nuscle tone, and color (wth her body pink, but
extremities blue) being graded at 1 each.?

13. At 2:30 a.m, Ashley was transported fromthe operating
roomto the nursery. On adm ssion, Ashley was placed on an
EKG Apnea nonitor; ABG blood culture, and bl ood sugar testing
was ordered; and IV was started. At 2:45 a.m, when her oxygen
saturation levels were noted to fall, Ashley was deep suctioned
and given increased oxygen.

14. Between 2:45 a.m, and 7:55 a.m, Ashley's oxygen
saturation levels continued to drop periodically, and she was
noted to be cyanotic on occasion. At 5:30 a.m, Ashley was again
suct i oned, produci ng approxi mately 5cc of bl oody nucus, and
during the early norning hours was noted to be very jittery and
irritable, with occasional arching of the back and stiff
extremties, and was nedicated with Phenobarbital. G ven her
condition, Ashley was transferred, at or about 7:55 a.m, to Al
Children's Hospital where she was reportedly in a conma for two
weeks.® Currently, Ashley presents with static encephal opat hy
(status post hypoxic ischem c encephal opathy), characterized by
spasti c quadripl egia, global devel opnental delay, and seizure

di sorder, as well as gastroesophageal refl ux.



Cover age under the Pl an

15. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogical
injury," defined as an "injury to the brain . . . caused by
oxygen deprivation . . . occurring in the course of |abor,
delivery, or resuscitation in the inmedi ate post-delivery period
in a hospital, which renders the infant permanently and
substantially nmentally and physically inpaired.” Sections
766. 302(2) and 766.309(1)(a), Florida Statutes.

16. Here, there is no serious dispute that Ashley suffered
an injury to the brain, caused by oxygen deprivation, secondary
to placental abruption. There is |ikew se no serious dispute
that the injury Ashley suffered rendered her permanently and
substantially mentally and physically inpaired.® What is at
i ssue, is whether the asphyxia which precipitated her injury
occurred "in the course of l|abor, delivery, or resuscitation in
the i mmedi ate post-delivery period in a hospital,” as required to
qualify for coverage under the Pl an.

17. To address the issue, the parties offered sel ected
medi cal records relating to Ms. WIkinson's antepartum cour se,
as well as those associated with Ashley's birth and subsequent
devel opnent. Additionally, Petitioners offered the deposition
testi nony of Radhakri shna Rao, M D., a pediatric neurol ogi st

(board-eligible in pediatrics and pediatric neurol ogy).
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Petitioners also offered the testinony of Ms. WIKkinson which,
if credited, would denonstrate that conmenci ng at or about noon,
July 12, 1996, she began to experience regular uterine
contractions approximately 10 minutes apart, and that the
contractions continued throughout the day progressing to
approximately 8 mnutes apart by 3:30 p.m, and approxi mately 6
m nutes apart by 7:30 p.m Respondent offered the deposition
testi nony of Charles Kal stone, MD., a physician board-certified
in obstetrics and gynecol ogy, and Intervenor Arnbruster offered
his own testinony, as well as the testinony of Robert Yelverton,
M D., a physician board-certified in obstetrics and gynecol ogy.

18. The nedical records and the testinony of the physicians
and other witnesses offered by the parties have been carefully
considered. So considered, it nmust be concluded, by application
of the presunption established by Section 766.309(1)(a), Florida
Statutes, or otherwise, that the brain injury suffered by Ashley
was caused by oxygen deprivation occurring in the course of
| abor, delivery, or resuscitation in the inmedi ate post-delivery
period in the hospital.’

19. In reaching such conclusion, it has been hel pful to
initially identify those matters on which the nedical experts
share a commonal ity of opinion. Such matters include an opinion
that Ashley's brain injury was caused by oxygen deprivati on,

secondary to placental abruption; that such deprivation started

11



at sone tine foll ow ng abruption and continued until she was
resuscitated, follow ng delivery; and that, given the record in
this case, one cannot resolve where on that tine |ine (whether at
t he onset of the abruption or at sone other definitive point
t hrough resuscitation) hypoxia of a sufficient magnitude occurred
to account for the severe brain injury Ashley suffered. The
experts are also in agreenent that the hospital records relating
to Ashley's birth provide little or no help in resolving the
i ssue of whether Ms. WIkinson was in | abor at the tine of
pl acental abruption or thereafter. 1In this regard, it is noted
that there is no serious disagreenment that the fetal nonitoring
whi ch occurred following Ms. WIkinson's arrival at the
enmergency room (from approximately 1:10 a.m to 1:20 a.m) was
i nadequate to provide any conpel ling evidence as to whet her
Ms. WIkinson was or was not in |abor. Moreover, it is worthy
of note that the experts agree that, given the energent nature of
Ms. WIkinson's presentation, it was not pertinent to her
clinical managenent to resol ve whether she was in |abor but,
rather, to delivery Ashley as soon as possible. Consequently,
t he absence of evidence in the hospital records regarding | abor
i s not meaningful .8

20. Having explored the areas on which the experts are in
agreenent, it is tinely to consider, wthout reference to

Ms. WIKkinson's testinony regarding the onset of |abor, the

12



opi nions of the experts offered on behalf of Intervenor
Arnbruster regarding the onset of |abor, contrasted with the
opi nions of the expert offered by Respondent.® As will be noted,
there is little in the testinony of these physicians to credibly
resolve, wthout reference to Ms. WIkinson's testinony, when,
if ever Ms. WIkinson entered | abor.

21. Dr. Yelverton, an expert called by Intervenor
Arnbruster, expressed his opinion on the question of |abor, as
fol | ows:

Q Did you find any evidence in the record,
Dr. Yelverton, that the patient was in | abor
with respect to any of the health care

provi ders that had been treating her at the
hospi tal ?

A. There's one comment on the summary of the
| abor and delivery which states that the
patient was in | abor and the | abor began 0001
hours on July 13th, 1996. This was a summary
of the | abor and delivery record that was
recorded by a regi stered nurse whose nane is
illegible to nme.[ %]

* * *

Q In addition to the nurse's note that

you' ve pointed out to Judge Kendrick about

| abor, did you find any other evidence in the
record that the nother was in | abor

including the fact that she had an abruptio
pl acent a?

A Wll, I think given a nore likely than
not scenario in this case, when events of
this nature occur at hone, or even in the
hospital, and they result in a spontaneous

13



rupture of menbranes with a great deal of

bl ood present at the tine, either there were
some contractions that disrupted the placenta
or a spontaneous rupture in the nenbrane
which resulted in the contraction of the
uterus itself which resulted in the
abrupti on.

Ei ther way, nore likely than not, there was
sone uterine activity that resulted in either
spont aneous rupture of the nenbranes or the
abruption itself.

Q Do you have an opinion within reasonable
nmedi cal probability or nore likely than not,
based upon your background, training and
experience and your review of the materials
about whether or not Ms. WI kinson was, in
fact, in |abor?

A. | think nore likely than not, she was in
labor. | failed to nention also that she was
two centineters dilated when she arrived at
the hospital with ruptured nenbrane, vagi nal
bl eeding. It would be very unusual to find
that particular scenario with a patient not
havi ng uterine contractions.

[ Transcri pt of Septenber 13, 2001, hearing, at pages 48, 49, 52

and 53.]

22.

Dr. Yelverton's opinion that, w thout consideration of

Ms. WIlkinson's testinmony, Ms. WIkinson was in | abor at the

time of abruption is not persuasive. First, it is noted that at

adm ssion to the ER Ms.

W I ki nson was not noted to be 2

centineters dilated but, rather 1 to 2 centineters dil ated.

G ven that she was 1 centineter dilated on July 10, 1996,

in | abor;

ci rcunst ances under which it was done;

t he subjective nature of the exam nation; the

14

and not

and the fact that the



exam nation of July 13, 1996, noting a range of 1 to 2
centinmeters was apparently nmade by a different person than the
one who made t he observation on July 10, 1996; the difference in
dilations is not conpelling evidence of |abor. Second,

Dr. Yelverton's suggestion that "sone uterine activity" nust have
"resulted in either spontaneous rupture of the nenbranes or the
abruption itself,"” is hardly persuasive evidence of |abor (the

onset of regular uterine contractions), and ignores, inter alia,

the equally plausible alternative that the abruption was
spont aneous or that it was precipitated by the seizure
Ms. WIKkinson suffered.

23. Dr. Arnbruster, who testified on behalf of hinself,

expressed his opinion on the question of |abor, as follows:

Q . . . [Was there any evidence in the
records that you're aware of that
indicate[d] that . . . the nmother . . . was

in |abor, or have you had a chance to re-
review the records recently?

A.  Yes. One, she did conplain of abdom na
pai n, which, of course, is associated with

| abor, and, two, her cervix had dilated. She
was two centineters fromone centineter when
she cane in tw days prior, and she had

ef faced. Her cervix had thinned out from 20
percent to 80 percent, therefore, sone sort
of | abor had to be going on during the two

i nterveni ng days.

Q Wuld you explain that in alittle bit
nore detail by the progression of cervical
dil atation and progression of effacenent in
the face of contractions indicating to you
t hat | abor was ongoi ng?

15



A. Al right. W have many definitions of
what | abor is or we discuss what |abor is,
but nost doctors agree true |abor is the
changing of a cervix in dilatation and the
effacing or thinning out of a cervix. So
nost doctors or nost
obstetrician/ gynecol ogi sts will agree upon
the fact that if there is a change in the
cervix, whether it be effacenent or
dilatation, that is the definition of |abor.

In this case, Ms. WIkinson showed both a
change in dilatation and effacenent.

Q Do you have an opinion within a
reasonabl e nedi cal probability, based upon
your background, training and experience,

your involvenment with this patient and your
review of the records about whether or not

Ms. WIKkinson was in true labor fromthe tinme
that the abruptio placenta occurred up

t hrough the delivery of the child?

A, In ny opinion, she was in |abor fromthe
time of the abruptio to the tine | did the C
section, both with the pain she showed and
al so the change in the cervix and with
effacenent and dilatation, that is correct.

* * *

Q But based upon the records al one, do you
bel i eve that she was in | abor?

A. Wthout a doubt, | believe she was in
| abor at the time of the abruption of the
pl acent a.

Q And regardless of the records, just based
on your own experience with patients with
abruptio placentas and the consequent

bl eedi ng causing uterine irritability and
contraction, do you believe she was in | abor
based on that experience?

16



A. | believe that she was in |abor for two

reasons, and |'ve stated themprior: One,

she did conplain of abdom nal pain, and; two,

that there was a change in the cervix with

both -- in change of dilatation and

ef f acement
[ Transcript of Septenber 13, 2001, hearing, pages 89-92.]

24. Dr. Arnbruster's opinion that, w thout consideration of
Ms. WIlkinson's testinmony, Ms. WIkinson was in |abor at the
time of abruption is also not persuasive. First, Ms. WIkinson
was not, as Dr. Arnbruster states, 2 centineters dilated when she
presented to the ER on July 13, 1996, and, for reasons heretofore
noted, the change in dilation noted is not persuasive proof of
| abor. Second, Dr. Arnbruster's testinony that on presentation
to the ER on July 13, 1996, "[h]er cervix had thinned out from 20
percent [noted on July 10, 1996] to 80 percent” finds no record
support, and his testinony that he has a clear recollection of
her effacenent on July 13, 1996, wi thout benefit of any
cont enpor aneous notation of such observation, is inprobable and
unwort hy of belief.
25. Dr. Kal stone, who testified on behalf of N CA

expressed his opinion on the question of |abor, as foll ows:

Q . . . Doctor, based upon your training

and experience and review of this file, were

you able to reach any concl usi ons whet her or

not the records denonstrated to you that

Ashl ey W1 kinson sustained . . . oxygen

deprivation during the course of her delivery
or immedi ate resuscitation?

17



A. Yes. M opinion was that she was not in
| abor, essentially, and therefore, she didn't
suffer from oxygen deprivation during |abor
and certainly during |abor or resuscitation
in the i nmedi ate post-delivery period.

Q Doctor, please explain the basis for that
opi ni on.

A. The patient was at approximately 39 weeks
pregnant and her husband woke up to find her
having a maj or seizure, it sounds like, in
bed, and sinul taneously her nenbranes
ruptured spontaneously.

She had severe henorrhage fromthe vagi na,
which later turned out to be proven to be
froma placental abruption.

There is no nmention that the patient was in
| abor or that she was having contractions, by
anyone that took care of her or was with her.

She was transported in a tinely way to Spring
H ||l Regional Hospital where the nurse who
admtted her noticed that she was actively

bl eedi ng and that she was agitated and
conbati ve.

She was prepared for an emergency cesarean
section.

Now, in the doctor's witten and dictated
notes, including the summary, there doesn't
seem to be any nention or consideration that
she was in |labor, and there was nothing in
the nurses' notes that would lead ne to
bel i eve that she was in | abor, either.

The doctor said that the cervix was one to

two centineters dil ated when checked in the
enmer gency room

18



She had one previous vagi nal delivery and one
to two centineters doesn't nean necessarily
that the patient was in |abor.

There is no mention as to whether the cervix
was effaced.

So, inreviewng all this information, there
was no reason to suggest that the patient was
in | abor.

Q Doctor, did you have an occasion to
review the fetal nonitor strips?

A. Yes. On the fetal nonitoring strips --
they start nonitoring shortly before 1:10
a.m, and ended shortly before 1:20.

On the fetal nonitor strips the fetal heart
wasn't recorded conti nuously.

The rate was around 120 to 130. There were
no accel erations, but the fetus was nonitored

for a short period of tinme. So, | can't
really tell if that tracing is normal or
abnor nmal

In regards to the uterine-activity part of
the tracing, that was nonitored for part of
that tinme and | didn't see any evidence of
uterine contractions that were recorded on
these fetal nonitor strips for the tine that
the patient was on the nonitor.

Q Doctor, do you believe that the abruption
of the placenta occurred before
Ms. W] Kkinson comrenced | abor?

A Yes. | don't think she really comrenced
| abor .
The placenta definitely abrupted at hone. It

was a sudden event, catastrophic event that

19



occurred while she was in bed, maybe
concomtant with when the nenbranes ruptured,
that they both happened about the sane tine.

Pl acentas do abrupt during |abor, but they

can al so abrupt w thout labor, and it is ny
opinion that this patient went to bed fine,
essentially, and then had two maj or things

happen to her.

One, she had a seizure; and two, her placenta

abrupted. Sinmultaneously, the nenbranes
ruptured .

Q Based upon your review of the records,
nore likely than not did the baby's nother
actually go into labor at all before she was
born?

As | said before, there is really no evidence
that | can see from nursing notes, the
doctor's dictation or the patient history
t hat was obtai ned, through the husband
mostly, | think, to suggest that |abor was
the culprit or that she was in | abor

[ Respondent's Exhibit 1, pages 7-12]

26. Dr. Kalstone's opinion that, based on the avail able
antepartumrecords, Ms. WIkinson was not in | abor when she
presented at Spring H|ll Regional Hospital is credible; however,
given that the records are |limted in scope, given the energent
nature of Ms. WIkinson's presentation, and given the absence of
any reason to docunent |abor, any opinion based on those records

is inadequate to rebut the presunption of |abor established by

Section 766.309(1)(a), Florida Statutes.
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27. Finally, addressing Ms. WIkinson's testinony
regardi ng the onset of |abor at or about noon, July 12, 1996, it
must be resolved, contrary to Respondent's contention, that there
is no conpelling reason to reject her testinony as |ess than
credi ble. Consequently, it nay be said that the record supports
t he conclusion that, by application of the presunption
establi shed by Section 766.309(1)(a), Florida Statutes, or
ot herwi se, that the brain injury Ashley suffered was caused by
oxygen deprivation occurring in the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery period in the
hospi tal .

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of, this
proceedi ng. Section 766.301, et seq., Florida Statutes.

29. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan (the "Plan") was established by the Legislature
"for the purpose of providing conpensation, irrespective of
fault, for birth-related neurological injury clains" relating to
births occurring on or after January 1, 1989. Section
766.303(1), Florida Statutes.

30. The injured "infant, his personal representative,
parents, dependents, and next of kin," nmay seek conpensation

under the Plan by filing a claimfor conpensation with the

21



Di vision of Adm nistrative Hearings. Sections 766.302(3),
766.303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurological Injury Conpensation

Associ ation (NICA), which adm nisters the Plan, has "45 days from
the date of service of a conplete claim. . . in whichto file a
response to the petition and to submt relevant witten
information relating to the i ssue of whether the injury is a
birth-rel ated neurological injury.” Section 766.305(3), Florida
St at ut es.

31. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the clainmant, provided that the award i s approved
by the adm nistrative |law judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. |If, on the
ot her hand, NI CA disputes the claim as it has in the instant
case, the dispute nmust be resolved by the assigned admi nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

32. In discharging this responsibility, the admnistrative
| aw j udge nust nmake the foll owi ng determ nati on based upon the
avai | abl e evi dence:

(a) Wiether the injury claimed is a birth-

rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the
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adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechani cal
injury and that the infant was thereby
rendered permanently and substantially
mental |y and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the imedi ate post-delivery period in a
hospital; or by a certified nurse mdw fe in
a teachi ng hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award nmay be sustai ned
only if the adm nistrative |aw judge concludes that the "infant
has sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

33. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at | east 2,500 grans at
bi rth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
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disability or death caused by genetic or
congeni tal abnormality.

34. As the claimants, the burden rested on Petitioners to
denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmative i ssue before an admnistrative
tribunal.")

35. Here, it has been established that the physician who
provi ded obstetrical services at birth was a "participating
physician,” as that termis defined by the Plan, and that Ashley
suffered a "birth-related neurological injury," as that termis
defined by the Plan. Consequently, Ashley qualifies for coverage
under the Plan. Section 766.309, Florida Statutes.?*?

36. Wiere, as here, the adm nistrative | aw judge determ nes
that "the infant has sustained a birth-rel ated neurol ogi ca
injury and that obstetrical services were delivered by a
participating physician at birth,"” the admnistrative |aw judge
is required to make a determ nation as to "how much conpensati on
if any, is to be awarded pursuant to s. 766.31." Section
766.309(1)(c), Florida Statutes. 1In this case, the issues of
conpensability and the anount of conpensation to be awarded were

bi furcated. Accordingly, absent agreenent by the parties, a
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further hearing will be necessary to resolve any existing

di sputes regardi ng "actual expenses," the anount and manner of
paynent of "an award to the parents or natural guardians,” and
t he "reasonabl e expenses incurred in connection with the filing
of the claim"™ Section 766.31(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by
George WI kinson and Kinberly W1 kinson, as parents and nat ural
guardi ans of Ashley WI kinson, a mnor, be and the sane is hereby
approved.

| T 1S FURTHER ORDERED t hat :

1. N CA shall nmake i medi ate paynent for all expenses
previously incurred and all future expenses as incurred.

2. Ceorge WIkinson and Kinberly WI ki nson, as parents and
nat ural guardi ans of Ashley Wl kinson, a mnor, are entitled to
an award of up to $100,000. The parties are accorded 45 days
fromthe date of this order to resolve, subject to approval by

the adm nistrative | aw judge, the anbunt and manner in which the

award should be paid. If not resolved within such period, the
parties will so advise the admnistrative |aw judge, and a
hearing will be schedul ed to resol ve such issue.
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3. Petitioners are entitled to an award of reasonabl e
expenses incurred in connection with the filing of the claim
i ncl udi ng reasonable attorney's fees. The parties are accorded
45 days fromthe date of this order to resolve, subject to
approval by the admnistrative |aw judge, the anmount of such
award. If not resolved within such period, the parties wll so
advise the adm nistrative | aw judge, and a hearing wll be
schedul ed to resol ve such i ssue.

| T 1S FURTHER ORDERED t hat pursuant to Section 766.312,
Florida Statutes, jurisdiction is reserved to resolve any
di sputes, should they arise, regarding the parties' conpliance
with the terns of this Final Oder

DONE AND ORDERED this 23rd day of January, 2002, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 23rd day of January, 2002.
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ENDNOTES

1/ Intervenor Arnbruster's Exhibit 2 was received into evidence
by Order of October 25, 2001.

2/ The record is conflicting as to the timng of these events.
According to M. and Ms. WIlkinson's testinony, the events
occurred between 11:00 p.m, and 11:30 p.m, July 12, 1996;
however, the Delivery Record at Spring H Il Regional Hospital
dates rupture of nenbranes at 12:01 a.m, July 13, 1996. The
Pasco County Fire Rescue report does not reflect either the tine
that the emergency call was received or the tine that the
energency unit arrived at Petitioners' hone. Here, given the
rapi d response of the Pasco County Fire unit, the energent nature
of the situation, the brevity of tine the unit spent at
Petitioners' house, and the proximty of Petitioners' house to
the hospital, it is nore likely that the events occurred at

12: 01 a.m, July 13, 1996, as noted in the hospital records.

3/ The Delivery Record reflects a tine of adm ssion of

1:20 a.m; however, that was the tinme at which Ms. WIkinson was
formally admtted to the obstetrics unit and does not represent
the tine she initially presented at the hospital.

4/ The record does not disclose the grading of Ashley's ten
m nut e Apgar score.

5/ On discharge fromSpring H Il Regional Hospital, di agnoses
i ncl uded i nfant of diabetic nother, respiratory distress
syndronme, respiratory depression, hypoglycem a, nedabolic

aci dosi s, and neonatal abstinence syndrone.

6/ The nedical records and expert testinony presented in this
case denonstrate that Ashley suffered an injury to the brain,
caused by oxygen deprivation, secondary to placental abruption,
whi ch rendered her permanently and substantially nentally and
physically inpaired. Respondent concedes it presented no

evi dence that woul d suggest otherw se. (Respondent's proposed
final order, paragraphs 3 and 4).

7/  \Where, as here, the proof denonstrates that the infant
suffered an injury to the brain caused by oxygen deprivation that
rendered the infant permanently and substantially nentally and
physically inpaired, the claimants are entitled to the benefit of
a rebuttable presunption that the injury is a "birth-rel ated
neurol ogical injury." Section 766.309(1)(a), Florida Statutes.
Essentially, the presunption is that the injury was caused by
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oxygen deprivation "occurring in the course of |abor, delivery,
or resuscitation in the inmedi ately post-delivery period in a
hospital ."

8/ The only direct reference to | abor in the hospital records is
contained on the Delivery Record. There, in a chronol ogy
apparently witten by an attendi ng nurse at delivery, |abor is
noted to have begun at 12:01 a.m, July 13, 1996,

cont enporaneously with rupture of the nenbranes. Under the
circunstances of this case, and there being no expl anation
regardi ng the assunptions or information on which it was based,
such entry is of little value in resolving the issue of when, if
ever, Ms. WIkinson was in |abor.

9/ Petitioners also offered testinony through the deposition of
Radhakri shna Rao, M D., Ashley's treating pediatric neurol ogi st,
whi ch included opinions with regard to the cause and severity of
Ashley's brain injury, as well as whether Ms. WIKkinson was in
| abor at the tinme of such injury. Dr. Rao's opinions regarding
t he cause and severity of Ashley's injury were persuasive and
credi bl e; however, his opinions regarding whether Ms. WIKkinson
was or was not in |abor were | ess than conpelling.

10/ 1d., endnote 8.

11/ At the hearing of Septenber 13, 2001, Dr. Arnbruster
testified that the records indicated that Ms. WIKkinson's cervix
had t hi nned out from 20 percent (on July 10, 1996) to 80 percent
(on July 13, 1996). However, when challenged to identify any
record support for his statenment he was unable to do so, and
thereafter testified (on Novenber 15, 2001) that he had an

i ndependent recollection of such facts. As heretofore noted,

Dr. Arnbruster's testinony is inherently inprobable (given his
active practice and the passage of tine) and unworthy of belief.

12/ In its proposed final order, N CA suggests that even were
Ms. WIlkinson in |abor, that Ashley's brain injury was caused by
oxygen deprivation suffered prior to adm ssion to Spring Hil

Regi onal Hospital and therefore was not a "birth-rel ated

neurol ogical injury," as defined by the Plan. Pertinent to that
argunent, NI CA points to the definition of "birth-rel ated
neurol ogi cal injury" contained in Section 766.302(2), Florida
Statutes, which defines a "birth-rel ated neurol ogi cal injury" as

an "injury to the brain . . . caused by oxygen deprivation .
occurring in the course of l|abor, delivery, or resuscitation in
the i mredi ate post-delivery period in a hospital."” Here, N CA

suggests that such provision should be read to nean that if the
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injury or its precipitating cause occur during |abor, |abor nust
occur in a hospital if the injury is to be covered by the Pl an.
NICA's interpretation of the statute is rejected. Tel ophase
Society of Florida, Inc. v. State Board of Funeral Directors and
Enbal ners, 334 So. 2d 563 (Fla. 1976) (Wrd "or" when used in a
statute is generally to be construed in the disjunctive), Rich
El ectronics, Inc. v. Southern Bell Tel. & Tel. Co., 523 So. 2d
670 (Fla. 3d DCA 1988) (Rule of statutory construction is that
relative or qualifying phrase is to be construed as referring to
its nearest antecedent), Kirksey v. State, 433 So. 2d 1236 (Fl a.
1st DCA 1983) (Under "doctrine of |ast antecedent,” relative and
qual i fyi ng words, phrases and clauses are to be applied to words
or phrases imedi ately preceding, and are not to be construed as
extending to or including others nore renote), and Brown v.
Brown, 432 So. 2d 704 (Fla. 3d DCA 1983)(Rel ative or qualifying
phrase is to be construed as referring to its nearest

ant ecedent).

COPI ES FURNI SHED:
(By certified mail)

Mat t hew S. Mudano, Esquire
4144 North Arnenia Avenue, Suite 300
Tanpa, Florida 33607

Lynn Larson, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

B. Forest Ham |ton, Esquire
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 102
Post O fice Box 14567
Tal | ahassee, Florida 32312

Kenneth J. Plante, Esquire

Tana Duden Storey, Esquire

Brewt on, Plante & P ante, P.A
225 South Adans Street, Suite 250
Tal | ahassee, Florida 32301
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Ronal d H. Josepher, Esquire
Josepher & Batteese, P.A

First Union Center, Suite 1190
100 South Ashley Drive

Tanpa, Florida 36602

Merrilee A Jobes, Esquire

CGeorge, Hartz, Lundeen, Flagg, Ful mer,
Johnstone, King & Stevens

524 Sout h Andrews Avenue

Justice Building, East, Third Fl oor

Fort Lauderdale, Florida 33301

Thomas J. Arnbruster, MD.
1250 Mari ner Boul evard
Spring HIl, Florida 34609

Spring Hill Regional Hospita
10461 Quality Drive
Spring HIl, Florida 34609

Ms. Charl ene W I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Departnent of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate D strict
Court of Appeal. See Section 120.68(2), Florida Statutes, and

Fl orida Birth-Rel ated Neurol ogi cal Injury Conpensati on Associ ati on
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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